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TOPIC: 
Emergency Notifications and Timely Warnings: Ten Practical Suggestions Informed by 
Clery Act Enforcement 

AUTHORS: 
Karen Courtheoux and Ben Irwin[1]  

INTRODUCTION: 
Among the many types of communications that an institution of higher education[2] must 
disseminate to its campus community, two in particular require dissemination in a manner that is 
deliberate, thorough, and prompt: emergency notifications and timely warnings.  These 
communications, both required under the Clery Act,[3] reflect a vexing combination of apparent 
institutional discretion on the front end and stringent enforcement by the United States 
Department of Education (the “Department”) on the back end.  Even our campus communities 
are frequent critics of our emergency notification and timely warning decisions—too many 
communications and their messages become diluted or obscured; too few and the institution is 
perceived as failing to prioritize campus safety.  Between this rock and hard place, however, is 
the core purpose of these communications: sharing information in a manner that allows campus 
community members to better protect themselves from threats to their health and safety.  With 
this NACUANOTE, we seek to clarify the decision-making process for issuing emergency 
notifications and timely warnings and to identify Department enforcement patterns that will help 
institutions develop effective policies and then, in moments of urgency, follow them.   
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DISCUSSION: 
We begin by defining key terms, proceed to compare and contrast timely warnings and 
emergency notifications, and then explore the practical application and enforcement of the rules 
regarding timely warnings and emergency notifications.   

I. Definitions of Key Terms 

Below are summary definitions of key terms. 

Annual Security Report (ASR):  A report that an institution must prepare each year, containing, 
among other things, crime statistics, policy statements, and other information related to 
campus safety and security.[4]   

Campus Security Authority (CSA):  Under the Clery Act, this is any person who – regardless of 
whether they are employed by the institution – falls into any of four categories:   

(1) the institution’s campus police or security department;  

(2) other individuals with responsibilities for campus security but who do not constitute a 
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prevention of similar crimes, report to the campus community on [certain] 
crimes.[11] 

The crimes that must be reported through a timely warning consist of all Clery Act Crimes that 
occur within an institution’s Clery Act Geography that are both: (i) reported to Campus Security 
Authorities or local police agencies; and (ii) considered by the institution to represent a serious 
or continuing threat to students and employees.[12]   

The content of a timely warning is not specified in the Clery Act regulations, but institutions are 
responsible for providing information that will aid in the prevention of similar crimes, including by 
helping members of the campus community protect themselves.  Accordingly, a timely warning 
should include the date, time, location, and nature of the crime reported and any other 
information known about the ongoing threat.  It is not sufficient to advise the campus community 
to “be careful” or to avoid certain practices or places.[13]  The following is an example of an 
appropriately specific timely warning: 

WARNING:  Armed Robbery outside of Smith Hall reported at 9:32 p.m.  
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notification.  Institutions are to withhold emergency notifications only if a notification would 
compromise efforts either to help or protect a victim or to address the emergency.[22]  For 
example, it may compromise response efforts if a shooter has reason to believe he has escaped 
when in fact law enforcement personnel have him surrounded and are about to initiate a plan to 
apprehend the individual.  Of course, depending on the facts, a carefully worded notification 
(that warns the campus community but avoids tipping off the shooter) may be more prudent 
than no notification at all.  
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To Whom Issued All students and employees. Any segment of the campus 
population determined to be at 
risk.   
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information that eventually becomes available, but rather on the information available at the time 
of the decision.  Their job is to act reasonably based on that information. 

This approach by the Department does not, however, permit institutions to adopt the least 
serious or threatening interpretation of the known facts and act accordingly.  One institution, 
upon the prompt reporting of the shooting murder and attempted murder of two students in a 
residence hall, did not issue a timely warning for two hours following that incident.[31]  In 
defense of the delay, the institution argued that the information available at the time suggested 
that the incident might represent targeted domestic violence and therefore did not present a 
threat warranting a campus-wide alert.  The Department rejected this interpretation of the 
information known to the institution.  Based primarily on the facts that two students had been 
shot, that the shooter’s identity was unknown, and that the shooter had not been located or 
apprehended, the Department determined that it was not reasonable for the institution to have 
acted on its preliminary belief about the limited nature of the threat.  Although the institution 
argued that it was being subjected to the cruelty of hindsight, the Department advised that the 
plain evidence available at the time of the incident was sufficient to trigger the timely warning 
requirement.   

3. Make Decisions on a Case-by-Case Basis   

The Department expects institutions to consider each campus alert on a case-by-case basis.  
What is considered “timely” with respect to a given offense or emergency may not be “timely” 
with respect to the next one.  Your institution can apply the knowledge and experience it has 
gained over time in assessing whether to issue a campus alert, but it should not rely too heavily 
only on what has worked before.   

For example, the Department found that an institution’s campus alert was not “timely” when it 
was issued two hours after a crime was first reported.  In response, the institution argued that its 
campus alert was timely in light of certain statistics, which purportedly showed that other 
institutions issued most campus alerts after more than two hours.[32]  The Department found 
this argument unpersuasive, largely because the question of whether a campus alert is “timely” 
depends on how effectively the campus alert allowed the institution’s students and employees to 
protect themselves from harm.[33]   

V.  Ten Practical Suggestions 

Much more could be said about the Clery Act requirements and the manner in which the 
Department has interpreted them.  The following practical tips are intended to help institutions to 
translate those requirements and interpretations into workable practices.   

1. Educate Students and Employees about Timely Warnings and Emergency 
Notifications 

The Clery Act does not require institutions to provide educational programming to the general 
campus community related to campus alerts.  Institutions should consider offering it anyway, 
however, in order to provide context to students and employees and to empower them to 
respond quickly and effectively in the event that they receive a timely warning or an emergency 
notification.  There are opportunities for this type of educational programming at new student 
and new hire orientations, as well as in conjunction with any safety-related drills on campus.[34] 
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suspects and whether their identities are known to the victim or to the institution; the criminal or 
disciplinary history of any suspects; whether the suspects have been apprehended or arrested 
and, if not, whether their whereabouts are known; whether the institution has received similar 
reports, and, if so, how similar and how close in time.  The institution must reasonably 
determine the likelihood that the reported offense was targeted or unique or, otherwise, is likely 
to be repeated.   

Institutions should consider creating and consistently using a worksheet or other document to 
ensure that decision-makers take into account all relevant considerations and to memorialize 
the deliberate consideration given, regardless of the ultimate decision.  Many institutions already 
have and use such documents and many public safety consultants offer them.   

5. Empower Your Decision-Makers 

A report necessitating a timely warning might happen in the middle of the night or while an 
institution is on a weeks-long break between academic terms.  To issue an effective timely 
warning (and to comply with the Clery Act), institutions might need to issue the alert before they 
are able to assemble their leadership group in a conference room.  In evaluating institutions’ 
compliance with the emergency notification and timely warning requirements for 
reasonableness under the known circumstances, the Department has rejected the unavailability 
of particular institutional leaders as an excuse for delay.[43]  Make sure that your decision-
making team is on-call, nimble, and includes a member of the institution’s public safety 
department.  Then give that team the means to issue a timely warning without further approval.   

In 2015, the Department found an institution in violation of the Clery Act for failure to issue a 
timely warning where the institution had not issued a timely warning of a sexual assault offense 
until two days after the offense occurred.[44]  The institution represented that the risk to 
students and employees was mitigated by the fact that the campus was “essentially closed” 
during the intervening days.  For that reason, the institution stated, it did not make the decision 
to issue a timely warning until students and employees returned to campus two days after the 
offense.  The Department rejected this excuse, partially based on the institution’s admission that 
the institution’s Safety and Security Office (SSO) “did not have the requisite authority or systems 
access to actually issue warnings;” rather, timely warnings could be sent only after the campus 
facilities director sent the warning to the Media Relations Office for dissemination. Following the 
Program Review, the institution revised its procedures to allow SSO supervisors to issue timely 
warnings.   
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7. Prepare Multiple Means of Communication and Select Deliberately Among 
Them 

An institution might use any means or combination of means to communicate with its students 
and employees, including but not limited to email, text messages, paper fliers, its public website, 
automated phone calls, campus safety apps, and campus loudspeakers.  With respect to 
emergency notifications, the Department encourages institutions to use overlapping means of 
communication in case of failure or malfunction.[45]   The same reasoning applies in the timely 
warning context as well, and multiple methods of communication also provide opportunities to 
ensure the alerts are accessible to those with disabilities.  Finally, in order to ensure alerts sent 
to personal devices of students and employees reach their audience, consider requestin12 (o p )]TJ
-7o p 
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another institution based on similar reasoning with respect to a report of a sexual assault by 
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RESOURCES: 
Sample Timely Warning Policy, Husch Blackwell LLP. 
 
U.S. DEP’T OF EDUC., THE HANDBOOK FOR CAMPUS SAFETY AND SECURITY REPORTING 
(“Handbook”) (2016 ed.).    
 
EDUCAUSE RESOURCE PAGE ON EMERGENCY NOTIFICATIONS (last visited March 6, 
2019). 
 
NACUA RESOURCE PAGE ON THE CLERY ACT (last visited June 12, 2019). 
Joseph Storch, The Clery Act and Overseas/Distance Study: New Developments and 
Compliance Guidance, 2016 Edition, NACUANOTES, Vol. 15, Iss. 1 (Sept. 26, 2016). 
 
U.S. DEP’T OF EDUC. OFFICE OF FEDERAL STUDENT AID, CLERY ACT REPORTS (searchable 
database of Clery Compliance Reviews) (last visited Feb. 20, 2019). 

  

END NOTES: 
[1] Karen Courtheoux, an Associate at Husch Blackwell LLP, advises higher education clients in the areas 
of faculty, student, and employment matters, litigation, investigations, and governance questions.   
Ben Irwin, Senior Counsel at Husch Blackwell LLP, concentrates his practice on compliance issues, 
particularly related to the Clery Act and Title IX.   
 
[2] All public and private postsecondary institutions that participate in any Title IV funding program must 
comply with the Clery Act, unless those institutions are distance education-only or foreign institutions 
(though foreign campuses of U.S. institutions are not exempt).  See U.S. DEP’T OF EDUC., THE HANDBOOK 
FOR CAMPUS SAFETY AND SECURITY REPORTING (“Handbook”), 1-2 to 1-4 (2016 ed.).    
 
[3] For purposes of this NACUANOTE, we adopt the shortened version of the statute’s full name, which is 
Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act, 20 U.S.C. § 
1092(f) (2018).  The Clery Act amended the Higher Education Act of 1965.  
 
[4] 34 C.F.R. § 668.46(b) (2014). 
 
[5] An “official” is defined as any person who has the authority and the duty to take action or respond to 
particular issues on behalf of the University.  34 C.F.R. 668.46(a) (2014).   
 
[6] 34 C.F.R. § 668.46(a) (2014); Handbook, 4-2.   
 
[7] 34 C.F.R. § 668.46(c) (2014); Handbook, 3-3. 
 
[8] 34 C.F.R. § 668.46(a) (2014); Handbook, 2-1.   
 
[9] 34 C.F.R. § 668.46(e)(3) and (g) (2014); Handbook, 6-2. 
 
[10] 34 C.F.R. § 668.46(e)(1)-(2) (2014); Handbook, 6-12.   
 
[11] 34 C.F.R. § 668.46(e) (2014).  
  
[12] See Handbook, 6-12.   
 

 





13 
 

 

 
[31] See Final Program Review Determination, Virginia Polytechnic Institute & State University (Dec. 9, 
2010).   
 
[32] Id. at 18. 
 
[33] See id.   
 
[34] The Clery Act requires that institutions perform certain such drills annually.  See Handbook, 6-9. 
 
[35] See Final Program Review Determination, Yale University, 7 (May 23, 2011).   
 
[36] See id. 
 
[37] See Handbook, 6-6.   
 
[38] See Handbook, 6-8.   
 
[39] See Handbook, 7-3.   
 
[40] See Handbook, 6-2 to 6-3.   
 
[41] Id.   
 
[42] See Handbook, 6-13 to 6-14.   
 
[43] See, e.g., Final Program Review Determination, Montgomery College (August 3, 2015) (stating that 

  

https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/cleryact/montgomerycollege/MontgomeryCollege.pdf
https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/cleryact/pennstate/PSCFPRD10327991.pdf
https://studentaid.ed.gov/sa/sites/default/files/University_of_Montana_FPRD_Redacted.pdf
https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/cleryact/wesley/WesleyFinalProgramDetermination-04-26-2010.pdf
https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/cleryact/libertyuniversity/LibertyUnivFPRD03232010.pdf
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