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Raining Hellfire: An Analysis on the Use of White Phosphorus and its International 
Regulation 

 
By: Shaun Quirk* 

 
Chemical weapons, biological weapons, nuclear weapons, and substance-infused munitions are 
not new in the art of war.  In fact, accounts of toxins and venoms date back to ancient times when 
bows and arrows were cutting-edge technology.  But the existing frameworks regulating these 
weapons require immediate and more exacting scrutiny.  In late 2023, Hamas reignited a 
generations-old conflict with Israel through a surprise attack.  Shortly thereafter, global headlines 
reported Israel was deploying white phosphorus—a highly volatile substance—into Gaza.  The 
potential devastation of white phosphorus is shocking, yet the existing legal frameworks governing 
its use are both ambiguous and overly lenient. This Comment argues both for a comprehensive 
reevaluation of the global governance of chemical and biological weapons and calls for the 
establishment of a white phosphorus convention. In doing so, it will explore how the current legal 
frameworks have been shaped by the history of these weapons, analyze the ambiguities 
surrounding white phosphorus use, and recommend actions to mitigate its deployment and the 
uncertainty in its regulation.  

 
I. Introduction & Background 
 
On October 7, 2023, the militant and political group—Hamas—launched a surprise attack against 
Israel as rockets rained down from the skies.1  Hamas was originally established by Sheikh Ahmed 
Yassin in 1987 with a primary mission of dismantling Israel and instituting “an Islamic society in 
historic Palestine.”2  Currently, Hamas is the de facto ruling party of Palestine,3 but is only one of 
the two existing political parties, the other being Fatah, which prefers a less militant approach 
towards resolving the ongoing Israel-Palestine dispute.4  
 
Mere days after Hamas’ initial bold attack on Israel, Human Rights Watch (HRW) verified Israeli 
deployment of the highly dangerous white phosphorus in Gaza. 5   Analyzing video and 
photographic evidence of munitions exploding above Gaza, HRW was able to conclude the 
munitions were armed with white phosphorus because of the white powder-like trails falling to the 
ground.6  HRW collected additional evidence via interviewing witnesses, reporting a “stifling” 
smell.7  According to HRW, both “white smoke and a garlic smell” are characteristics closely 

 
* J.D./M.B.A. Candidate, SMU Dedman School of Law & Cox School of Business, 2025; Articles Editor for the 
International Law Review Association. 
1 Daniel Byman & Mackenzie Holtz, Why Hamas Attacked When It Did, CTR. FOR STRATEGIC AND INT’L STUD. 
(Dec. 6, 2023), https://www.csis.org/analysis/why-hamas-attacked-when-it-did [https://perma.cc/S4YC-6UNK]. 
2 Kali Robinson, What Is Hamas?, COUNCIL ON FOREIGN RELS., 
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associated with white phosphorus deployment.8 
 
The purpose of this Comment is to explain what white phosphorus is, why it is so detrimental, how 
it evades global regulation, and what solutions should be implemented to ensure safety from its 
harms.  To achieve this goal, this Comment uses six operative sections. The first section analyzes 
what white phosphorus is, how it works, and its dangers.  The second section lays out the history 
of chemical weapon use and development, setting the stage for understanding the development of 
the legal infrastructure.  The third section analyzes the advent of the governing international regime 
from its origins and looks at related regulatory efforts.  The fourth section discusses the two treaties 
comprising the current regime, dissecting them, and providing adequate insight into their effect.  
The fifth section points out inadequacies with the current regime as it relates to white phosphorus 
regulation.  The final operative section proposes possible solutions to aid in fixing the current 
regime’s problems, and hopefully, shed light on why changes are necessary.  
 
II. What is White Phosphorus? 
 
White phosphorous is a chemical notorious for causing calamitous harm to almost any organism 
or inanimate object it encounters,9 
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Additionally, external contact with white phosphorus can cause life-altering skin damage.18  White 
phosphorus is fat-soluble, meaning it will burn when coming in contact with skin, and continuing 
to burn until it reaches bone.19  Treating these kinds of wounds is tricky because even after the 
initial trauma subsides, white phosphorus wounds can be reignited when dressings are removed 
and the chemical is re-exposed to oxygen.20  Therefore, white phosphorus is not only incredibly 
precarious when handling, but “[e]ven relatively minor burns are often fatal”21 because “there is 
no antidote for white phosphorus toxicity.”22   
 
III. Chemical Weapon Background 

 
A. PRE-WORLD WAR I & THE GREAT WAR: THE EMERGENCE OF CHEMICAL WEAPONS 
 
While widespread chemical weapons became popularized and are associated with World War I, 
there is evidence of chemicals used in warfare dating back to the ancient Greeks.23  For example, 
Homer’s Odyssey explicitly mentions dipping bronze arrows in “mankilling drugs.”24  
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actually capitalizing on their success by advancing across the battlefield, which eventually allowed 
the French to recover.32  Although Ypres was uneventful for the Germans, their discovery of the 
might of chlorine gas saw the entrance of a new kind of weapon into the theater of war, thus 
changing the trajectory of warfare.33   
 
Germany’s chemical production efforts were spearheaded by Fritz Haver—the “founder of 
chemical weapons.”34  German High Command enthusiastically endorsed Haber’s advances, and 
Germany’s academic and industrial prowess allowed them to produce chemical weapons on a scale 
unseen by history.35  Haber’s success with chlorine gas at Ypres ushered in new discoveries of 
other terrifying chemical agents like phosgene, mustard gas, and lewisite.36   
 
But despite chemical weaponry’s effectiveness in the combat arena, chemical weapons were 
responsible for “killing proportionately few soldiers in World War I,” 37  accounting for 
approximately 90,000 deaths and leaving nearly one million soldiers with “debilitating injuries.”38  
One of the more iconic features of chemical weapons in World War I was for purposes of 
psychological manipulation, causing what was known as “gas fright.”39  But the horror and power 
of chemical weapons left a lasting impression on the world, allowing World War I to be dubbed 
the “Chemist’s War.”40  
 
B. POST-WORLD WAR I: THE DISAPPEARANCE OF CHEMICAL WEAPONS? 
 
Chemical weapons took the world by storm during World War I, but World War II saw the “virtual 
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The fear of chemical weapons was accompanied by a sense of unease because of chemical 
weapons’ volatility and unpredictability, thus adding to their danger because “like most other 
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Third Reich but flowed into the Cold War with the U.S. government conducting espionage to 
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IV. Legal Infrastructure Development 
 

A. REGULATORY EFFORTS BEFORE THE CHEMIST’S WAR 
 

The earliest semblance of international recognition of the dangers of chemical weapons was in 
1675, which took the form of the first bilateral agreement between France and Germany to ban 
chemical weapons.68  This compact, called the Strasbourg Agreement of 1675, prohibited using 
“poison bullets” in warfare was set in motion after one of Leonardo da Vinci’s designs using 
“powdered arsenic and powdered sulphur” was surprisingly created and used.69  Despite beginning 
the discussion of chemical weapon regulation, the world would not see any more efforts until two 
centuries later.  
 
The next step towards global recognition of chemical warfare’s dangers was the Project of an 
International declaration concerning the Laws and Customs of War, or the 1874 Brussels 
Declaration, initiated by Czar Alexander II of Russia. 70   Article 13 of the 1874 Brussels 
Declaration explicitly forbid the “[e]mployment of poison or poisoned weapons,” thereby 
extending the Strasbourg Agreement of 1675’s limited ban on “poison bullets” to all weapons.71  
Unfortunately, Czar Alexander’s proposition was not ratified, however, it was the impetus leading 
to The Laws of War on Land of 1880 (the Manual), proposed by the Institute of International Law 
to operate as a manual for military conduct during wartime.72  The Manual was intentionally 
designed to allow independent States the ability to integrate it as part of their legal system to 
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weapons” covered.77  But as States seemed primed to adapt and face the impending norm of facing 
chemical warfare during armed conflict, governments responded to global outcry of chemical 
weapons’ destructive nature by outright condemning their use.  For example, Article 5 of the 
Washington Naval Treaty of 1922 recognized 
 

The use in war of asphyxiating, poisonous or other gases, and all analogous liquids, 
materials, or devices, having been justly condemned by the general opinion of the 
civilized world and a prohibition of such use having been declared in treaties to 
which a majority of the civilized Powers are parties.78 

 
Only three short years later, the regime would encounter another marked shift, but the focus would 
be directly on tackling chemical weapons.  
 
In the wake of World War I’s atrocities, the League of Nations passed the Protocol for the 
Prohibition of the Use in war of Asphyxiating, Poisonous or Other gases, and of Bacteriological 
Methods of Warfare, or the 1925 Geneva Protocol (1925 Geneva Protocol 
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In other words, the 1925 Geneva Protocol was less successful at bringing about a utopia devoid of 
chemical weapons, but effectively created the philosophy that if one State was attacked using 
chemical weapons, it could open the flood gates for chemical weapon retaliation.86  But chemical 
and biological weapon discussions took a backseat following World War II because the 
international communities gaze shifted towards nuclear weapons; so chemical weapons were 
tabled until after the 1968 Treaty on the Non-Proliferation of Nuclear Weapons resolution.87   
 
B. THE BIOLOGICAL WEAPONS CONVENTION (BWC): CHEMICAL WEAPONS CONVENTION ON THE 

HORIZON  
 

Soon thereafter, in the early 1970s, the Biological Weapons Convention (BWC) was negotiated 
and opened for signature. 88  The BWC’s aim, was “eliminating from the arsenals of States, through 
effective measures, such dangerous weapons of mass destruction as those using chemical or 
bacteriological (biological) agents.”89  While the focus of the BWC is the “complete disarmament” 
of biological weapons that States may possess, it conspicuously gives credit to the 1925 Geneva 
Protocol for laying the foundation and conspicuously acknowledges chemical weapons within its 
locus.90  With nuclear and biological non-proliferation agreements already in place, a chemical 



 

10 
 



 

11 
 

consistent with such purposes;  
(b) Munitions and devices, specifically designed to cause death or other harm 

through toxic properties of those toxic chemical specified in subparagraph (a), 
which would be released as a result of the employment of such munitions and 
devices;  

(c) Any equipment specifically designed for use directly in connection with the 
employment of munitions and devices specified in subparagraph (b).105 

 
Likewise, because Article II necessitates chemical weapons contain “toxic chemicals” as a base, 
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respect to the CWC’s treatment of existing chemical weapons.116  Subparagraph (a) stipulates that 
all State Parties must “declare” whether or not it owns any chemical weapons,117 “specify the 
precise location” and approximate quantity and type of chemical weapons in the State Party’s 
possession,118 and “report” any chemical weapons that may be in the State Party’s jurisdiction that 
may belong to another State.119  But the most substantive of the four key subdivisions is the fifth, 
requiring State Parties to destroy all chemical weapons within its territory.120
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destruction. 134   Subparagraph (c) allows for State Parties to simply close existing chemical 
weapons facilities under their jurisdiction,135 or “plan for any temporary conversion” of production 
facilities into destruction facilities.136   While the temporary conversion provision may seem 
counter-
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OPCW body, the Executive Council serves as the “executive organ” of the OPCW, subordinate to 
the Conference, and must therefore “act in conformity” with the Conference’s decisions.150  The 
Executive Council’s responsibilities, as the executive branch of the OPCW, are somewhat intuitive.  
It is generally required to oversee implementation of the Conference’s decisions, and “consider 
any issue or matter” relating to compliance or non-compliance of members and make 
recommendations to the conference.151  Interestingly, Article VIII allows the Executive Council to 
skip the Conference altogether and go directly to the United Nations General Assembly and the 
Security Council “in cases of particular gravity and urgency.”152 
 
By nature of Article VIII, the Technical Secretariat is the primary investigative organ, serving as 
subordinate to both the Conference and the Executive Council to help them “in the performance 
of their functions.”153  The Technical Secretariat’s investigative function is through “verification,” 
simply meaning the branch verifies that all State Parties are compliant with their obligations 
pursuant to Articles I and III.154  Since the Technical Secretariat is more boots-on-the-ground, it is 
spearheaded by the Director-General, who supervises the Inspectorate.155  The inspectors “carry 
out the on-site inspections that make the CWC so uniquely intrusive,” and more effective than 
previous regulatory efforts, which help “verify the accuracy of declared information and 
compliance with CWC obligations.”156 
 
The CWC makes diligent efforts to ensure that chemical weapons and production facilities are 
under constant scrutiny.  But the hangup is on the CWC’s stated definitions of “toxic chemicals” 
requiring chemicals act through “chemical action on life processes.”157  While it could be that the 
definition is broad to allow tackling future chemical weapon issues,158 it falls short of addressing 
chemical weapons also acting as incendiary weapons, or chemical weapons with incidental 
incendiary properties.  Chemicals like white phosphorus are ruinous to humans, animals, and 
structures, yet do not fall under the CWC’s definition of “chemical weapons”159 because their 
inherent danger does not lie in their actions on “life processes,” but rather their incendiary 
properties.
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turn, necessarily on the type of weapon used, but the manner in which the weapon is deployed that 
dictates.177  Thus, although Article 2 seems sufficient on its face in protecting civilian interests, it 
allows certain types of incendiary attacks—like those using white phosphorus—to fall outside of 
Protocol III’s protections.178   
 
Indeed, even individual States supplement Protocol III’s definition of “incendiary weapon” with 
their own understandings of what is and is not intended to be regulated.179  For example, the U.S. 
Department of Defense’s (DoD) definition precisely tracks the language of Protocol III.180  But the 
DoD goes further, stating that “only ‘pure’ incendiaries, such as napalm” are the types of weapons 
that Protocol III sets out to regulate.181  The DoD even goes on to state that “white phosphorus is 
a munition that contains fragments of white phosphorus. It is intended primarily for marking or 
illuminating a target or masking friendly force movement by creating smoke.”182  Despite this 
identification of some of white phosphorus’ uses, it blatantly ignores the rest of the equation.183  
Unfortunately, because the CWC and CCW exempt white phosphorus use, States would still be 
allowed to exempt themselves from white phosphorus regulations if they were to exist.  
 
C. RESERVATIONS, UNDERSTANDINGS, AND DECLARATIONS: A WAY 

AND 
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The counter-perspective is that RUDs are just a way to get out of “(almost) any obligation” they 
so choose.188   The whole concept of RUDs, is that the States who would be the staunchest 
supporters “of the international human rights regime will set up few RUDs.”189 Therefore, because 
the policy behind supporting international human rights efforts is nearly “universally applicable,” 
when key international players use RUDs to exempt themselves from treaty obligations, it “is 
regarded as devaluing and undermining the entire” purpose of setting international expectations 
through treaties.190 
 
Coincidentally, both the U.S. and Israel supplied RUDs with respect to the CCW.191  The U.S.’s 
reservations states that the U.S.: 

 
[R]eserves the right to use incendiary weapons against military objectives located 
in concentrations of civilians where it is judged that such use would cause fewer 
casualties and/or less collateral damage than alternative weapons, but in doing so 
will take all feasible precautions with a view to limiting the incendiary effects to 
the military objective and avoiding, and in any event to minimizing, incidental loss 
of civilian life, injury to civilians and damage to civilian objects. 192 
 

Moreover, the U.S. included an understanding, finding: 
 

It is the understanding of the United States of America that any decision by any 
military commander, military personnel, or any other person responsible for 
planning, authorizing, or executing military action shall only be judged on the basis 
of that person’s assessment of the information reasonably available to the person at 
the time the person planned, authorized, or executed the action under review, and 
shall not be judged on the basis of information that comes to light after the action  
under review
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VI. Issues with the Current Regime 
 
The international human rights infrastructure is under constant scrutiny for failing to weed out, 
and vindicate violations because of severely inadequate forms of international enforcement 
mechanisms. 196   The nature of existing enforcement mechanisms pushing international law 
inherently makes legal enforcement a “fundamental challenge,” and often ineffective at 
accomplishing their goals.”197  



 

19 
 

used, which is dissimilar from CWC’s protections banning any kind of chemical weapon use.205  
Therefore, even if white phosphorus was regulated by Protocol III, like other incendiaries, there 
are still permissible legal justifications affording an escape from being found in violation.206  
 
Maybe most disturbingly are the Vienna Convention’s further wounds to an already weak global 
legal infrastructure in two main ways.207  Firstly, the Vienna Convention expressly grants States 
the discretion to choose when, and to what international legislation they will be bound to.208  
Moreover, if the States so choose to be bound to a piece of legislation, they can unilaterally choose 
what portions of the legislation they are going to apply to themselves by using RUDs.209  Secondly, 
the Vienna Convention permits signatory States to withdraw themselves from treaties the States 
have signed on to, if the treaty expressly allows them to.210  The criticisms expressed regarding 
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designed” to cause death or harm through its toxic properties, and (3) is used for purposes 
“dependent on the use of its toxic properties as a method of warfare.”
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the context of the battlefield theater, seeing white phosphorus limitations as constraining methods 
ensuring executing successful military campaigns.228  Opponents advocate for “self-imposing a 
restrictive employment policy” for white phosphorus use, which carries the same pitfalls as issues 
of State self-determination and using RUDs.229  Yet, in espousing this view that global legal 
limitations are not the most apt or efficient mechanisms, opponents still recognize the paramount 
concern in the theater of war is “minimizing civilian casualties and damage to civilian 
infrastructure.”230 
 
On the contrary, regulatory proponents take a vastly different approach.  While more expansive 
CWC and CCW scope may suffice to counteract the dangers of using white phosphorus, 
proponents have called for more exacting initiatives to oversee white phosphorus’ remarkable 
nonregulation.231  Most notably, existing literatures, recognizing the need for global attention on 
white phosphorus, call for an international “White Phosphorus Convention.”232  Because current 
regulations allow for “an escalation from a proper legal use” to “use of it for its unequivocally 
illegal purposes,” and its potentially disastrous lingering effects “long after the ending of 
hostilities,” white phosphorus must be addressed on the international stages as opposed to allowing 
States to adopt subjective policies.233 
 
The need for an international white phosphorus convention is especially important since the 
concerns surrounding white phosphorus use are eerily similar, if not exactly, those concerns 
expressed about chemical weapons prior to the CWC’s passage.234  This is not to disregard those 
views regarding white phosphorus’ legitimate military uses,235 which may also be a consideration 
in passing legislation.  But an all-out white phosphorus ban—like the CWC’s chemical weapons 
regime—may be necessary to proactively implement safeguards for civilians who might have the 
misfortune of interacting with white phosphorus, and to preempt white phosphorus’ monstrous and 
inhumane use.236     
 
VIII. Conclusion 
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white phosphorus use, and the ethics behind it, brings to light the necessity for global awareness.  
While there are existing international protections in place addressing a range of weapons, there is 
a gaping hole where white phosphorus regulations should fit.  Especially because the rationales 
underlying the 1925 Geneva Convention, the CWC, and the CCW’s Protocol III are identical to 
the justification for implementing white phosphorus regulations.  For while white phosphorus and 
subsidiary white phosphorus munitions remain standard practice in arsenals and combat, “civilians 
and civilian structures remain at unnecessary risk of suffering, death, and destruction.”239 

 
239 Callan, supra note 162 at 193.  


